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The opinion of the court was delivered by: Holland, Justice
Upon appeal from the Court of Chancery. AFFIRMED in part; REVERSED in part.

Doran Malone, Joseph P. Danielle, and Adrienne M. Danielle, the plaintiffs-appellants,
filed this individual and class action in the Court of Chancery. The complaint alleged
that the directors of Mercury Finance Company ("Mercury"), a Delaware corporation,
breached their fiduciary duty of disclosure. The individual defendant-appellee
directors are John N. Brincat, Dennis H. Chookaszian, William C. Croft, Clifford R.
Johnson, Andrew McNally, 1V, Bruce |. McPhee, Fred G. Steingraber, and Phillip J.
Wicklander. The complaint also alleged that the defendant-appellee, KPMG Peat
Marwick LLP ("KPMG") aided and abetted the Mercury directors' breaches of fiduciary
duty. The Court of Chancery dismissed the complaint with prejudice pursuant to
Chancery Rule 12(b)(6) for failure to state a claim upon which relief may be granted.

The complaint alleged that the director defendants intentionally overstated the
financial condition of Mercury on repeated occasions throughout a four-year period in
disclosures to Mercury's shareholders. Plaintiffs contend that the complaint states a
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claim upon which relief can be granted for a breach of the fiduciary duty of disclosure.
Plaintiffs also contend that, because the director defendants breached their fiduciary
duty of disclosure to the Mercury shareholders, the Court of Chancery erroneously
dismissed the aiding and abetting claim against KPMG.

This Court has concluded that the Court of Chancery properly granted the defendants’
motions to dismiss the complaint. That dismissal, however, should have been without
prejudice. Plaintiffs are entitled to file an amended complaint. Therefore, the
judgment of the Court of Chancery is affirmed in part, reversed in part, and
remanded for further proceedings consistent with this opinion.

Facts

Mercury is a publicly-traded company engaged primarily in purchasing installment
sales contracts from automobile dealers and providing short-term installment loans
directly to consumers. This action was filed on behalf of the named plaintiffs and all
persons (excluding defendants) who owned common stock of Mercury from 1993
through the present and their successors in interest, heirs and assigns (the "putative
class™). The complaint alleged that the directors "knowingly and intentionally
breached their fiduciary duty of disclosure because the SEC filings made by the
directors and every communication from the company to the shareholders since 1994
was materially false" and that "as a direct result of the false disclosures . . . the
Company has lost all or virtually all of its value (about $2 billion)." The complaint also
alleged that KPMG knowingly participated in the directors' breaches of their fiduciary
duty of disclosure.

According to plaintiffs, since 1994, the director defendants caused Mercury to
disseminate information containing overstatements of Mercury's earnings, financial
performance and shareholders' equity. Mercury's earnings for 1996 were actually only
$56.7 million, or $.33 a share, rather than the $120.7 million, or $.70 a share, as
reported by the director defendants. Mercury's earnings in 1995 were actually $76.9
million, or $.44 a share, rather than $98.9 million, or $.57 a share, as reported by the
director defendants. Mercury's earnings for 1994 were $83 million, or $.47 a share,
rather than $86.5 million, or $.49 a share, as reported by the director defendants.
Mercury's earnings for 1993 were $64.2 million, rather than $64.9 million, as
reported by the director defendants. Shareholders' equity on December 31, 1996 was
disclosed by the director defendants as $353 million, but was only $263 million or
less. The complaint alleged that all of the foregoing inaccurate information was
included or referenced in virtually every filing Mercury made with the SEC and every
communication Mercury's directors made to the shareholders during this period of
time.

Having alleged these violations of fiduciary duty, which (if true) are egregious,
plaintiffs alleged that as "a direct result of [these] false disclosures . . . the company
has lost all or virtually all its value (about $2 billion)," and seeks class action status to
pursue damages against the directors and KPMG for the individual plaintiffs and
common stockholders. The individual director defendants filed a motion to dismiss,
contending that they owed no fiduciary duty of disclosure under the circumstances
alleged in the complaint. KPMG also filed a motion to dismiss the aiding and abetting
claim asserted against it.

After briefing and oral argument, the Court of Chancery granted both of the motions
to dismiss with prejudice. The Court of Chancery held that directors have no fiduciary
duty of disclosure under Delaware law in the absence of a request for shareholder
action. In so holding, the Court stated:

"The federal securities laws ensure the timely release of accurate information into the
marketplace. The federal power to regulate should not be duplicated or impliedly
usurped by Delaware. When a shareholder is damaged merely as a result of the
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release of inaccurate information into the marketplace, unconnected with any
Delaware corporate governance issue, that shareholder must seek a remedy under
federal law.”™ *fnl

We disagree, and although we hold that the Complaint as drafted should have been
dismissed, our rationale is different.

Standard of Review

A motion to dismiss a complaint presents the trial court with a question of law and is
subject to de novo review by this Court on appeal. *fn2 This Court and the trial court
must accept all well-pleaded allegations of fact as true. *fn3 A complaint should be
dismissed for failure to state a claim only when it appears "with a reasonable
certainty that a plaintiff would not be entitled to the relief sought under any set of
facts which could be proven to support the action." *fn4

Issue On Appeal

This Court has held that a board of directors is under a fiduciary duty to disclose
material information when seeking shareholder action *fn5 :

"It is well-established that the duty of disclosure "represents nothing more than the
well-recognized proposition that directors of Delaware corporations are under a
fiduciary duty to disclose fully and fairly all material information within the board's
control when it seeks shareholder action.” *fn6

The majority of opinions from the Court of Chancery have held that there may be a
cause of action for disclosure violations only where directors seek shareholder action.
*fn7 The present appeal requires this Court to decide whether a director’s fiduciary
duty arising out of misdisclosure is implicated in the absence of a request for
shareholder action. We hold that directors who knowingly disseminate false
information that results in corporate injury or damage to an individual stockholder
violate their fiduciary duty, and may be held accountable in a manner appropriate to
the circumstances.

Fiduciary Duty Delaware Corporate Directors

An underlying premise for the imposition of fiduciary duties is a separation of legal
control from beneficial ownership. *fn8 Equitable principles act in those circumstances
to protect the beneficiaries who are not in a position to protect themselves. *fn9 One
of the fundamental tenets of Delaware corporate law provides for a separation of
control and ownership. The board of directors has the legal responsibility to manage
the business of a corporation for the benefit of its shareholder owners. *fn10
Accordingly, fiduciary duties are imposed on the directors of Delaware corporations to
regulate their conduct when they discharge that function. *fnl11

The directors of Delaware corporations stand in a fiduciary relationship not only to the
stockholders but also to the corporations upon whose boards they serve. *fnl12 The
director’'s fiduciary duty to both the corporation and its shareholders has been
characterized by this Court as a triad: due care, good faith, and loyalty. *fn13 That
triparte fiduciary duty does not operate intermittently but is the constant compass by
which all director actions for the corporation and interactions with its shareholders
must be guided.

Although the fiduciary duty of a Delaware director is unremitting, the exact course of
conduct that must be charted to properly discharge that responsibility will change in
the specific context of the action the director is taking with regard to either the
corporation or its shareholders. *fn14 This Court has endeavored to provide the
directors with clear signal beacons and brightly lined-channel markers as they
navigate with due care, good faith, and loyalty on behalf of a Delaware corporation
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and its shareholders. *fn15 This Court has also endeavored to mark the safe harbors
clearly. *fn16

Director Communications Shareholder Reliance Justified

The shareholder constituents of a Delaware corporation are entitled to rely upon their
elected directors to discharge their fiduciary duties at all times. Whenever directors
communicate publicly or directly with shareholders about the corporation's affairs,
with or without a request for shareholder action, directors have a fiduciary duty to
shareholders to exercise due care, good faith and loyalty. It follows a fortiori that
when directors communicate publicly or directly with shareholders about corporate
matters the sine qua non of directors' fiduciary duty to shareholders is honesty. *fn17

According to the appellants, the focus of the fiduciary duty of disclosure is to protect
shareholders as the "beneficiaries" of all material information disseminated by the
directors. The duty of disclosure is, and always has been, a specific application of the
general fiduciary duty owed by directors. The duty of disclosure obligates directors to
provide the stockholders with accurate and complete information material to a
transaction or other corporate event that is being presented to them for action.

The issue in this case is not whether Mercury's directors breached their duty of
disclosure. It is whether they breached their more general fiduciary duty of loyalty
and good faith by knowingly disseminating to the stockholders false information about
the financial condition of the company. The directors' fiduciary duties include the duty
to deal with their stockholders honestly.

Shareholders are entitled to rely upon the truthfulness of all information disseminated
to them by the directors they elect to manage the corporate enterprise. *fnl18
Delaware directors disseminate information in at least three contexts: public
statements made to the market, including shareholders; statements informing
shareholders about the affairs of the corporation without a request for shareholder
action; and, statements to shareholders in conjunction with a request for shareholder
action. Inaccurate information in these contexts may be the result of violation of the
fiduciary duties of care, loyalty or good faith. We will examine the remedies that are
available to shareholders for misrepresentations in each of these three contexts by
the directors of a Delaware corporation.

State Fiduciary Disclosure Duty Shareholder Remedy In Action Requested Context

In the absence of a request for stockholder action, the Delaware General Corporation
Law does not require directors to provide shareholders with information concerning
the finances or affairs of the corporation. *fn19 Even when shareholder action is
sought, the provisions in the General Corporation Law requiring notice to the
shareholders of the proposed action do not require the directors to convey
substantive information beyond a statutory minimum. *fn20 Consequently, in the
context of a request for shareholder action, the protection afforded by Delaware law
is a judicially recognized equitable cause of action by shareholders against directors.

The fiduciary duty of directors in connection with disclosure violations in Delaware
jurisprudence was restated Lynch v. Vickers Energy Corp., Del. Supr., 383 A.2d 278
(1978). In Lynch, this Court held that, in making a tender offer to acquire the stock of
the minority stockholders, a majority stockholder "owed a fiduciary duty . . . which
required ~complete candor' in disclosing fully ~all the facts and circumstances
surrounding the' tender offer." *fn21 In Stroud v. Grace, we noted that the language
of our jurisprudence should be clarified to the extent that "candor"” requires no more
than the duty to disclose all material facts when seeking stockholder action. *fn22 An
article by Professor Lawrence Hamermesh *fn23 includes an excellent historical
summary of the content, context, and parameters of the law of disclosure, as it has
been developed in a series of decisions during the last two decades. *fn24
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The duty of directors to observe proper disclosure requirements derives from the
combination of the fiduciary duties of care, loyalty and good faith. *fn25 The plaintiffs
contend that, because directors fiduciary responsibilities are not "intermittent duties,"
there is no reason why the duty of disclosure should not be implicated in every public
communication by a corporate board of directors. The directors of a Delaware
corporation are required to disclose fully and fairly all material information within the
board's control when it seeks shareholder action. *fn26 When the directors
disseminate information to stockholders when no stockholder action is sought, the
fiduciary duties of care, loyalty and good faith apply. Dissemination of false
information could violate one or more of those duties.

An action for a breach of fiduciary duty arising out of disclosure violations in
connection with a request for stockholder action does not include the elements of
reliance, causation and actual quantifiable monetary damages. *fn27 Instead, such
actions require the challenged disclosure to have a connection to the request for
shareholder action. The essential inquiry in such an action is whether the alleged
omission or misrepresentation is material. *fn28 Materiality is determined with
respect to the shareholder action being sought. *fn29

The directors' duty to disclose all available material information in connection with a
request for shareholder action must be balanced against its concomitant duty to
protect the corporate enterprise, in particular, by keeping certain financial information
confidential. *fn30 Directors are required to provide shareholders with all information
that is material to the action being requested and to provide a balanced, truthful
account of all matters disclosed in the communications with shareholders. *fn31
Accordingly, directors have definitive guidance in discharging their fiduciary duty by
an analysis of the factual circumstances relating to the specific shareholder action
being requested and an inquiry into the potential for deception or misinformation.
*fn32

Fraud On Market Regulated by Federal Law

When corporate directors impart information they must comport with the obligations
imposed by both the Delaware law and the federal statutes and regulations of the
United States Securities and Exchange Commission ("SEC™). *fn33 Historically,
federal law has regulated disclosures by corporate directors into the general interstate
market. *fn34 This Court has noted that "in observing its congressional mandate the
SEC has adopted a ~basic philosophy of disclosure." *fn35 Accordingly, this Court
has held that there is "no legitimate basis to create a new cause of action which
would replicate, by state decisional law, the provisions of . . . the 1934 Act." *fn36 In
deference to the panoply of federal protections that are available to investors in
connection with the purchase or sale of securities of Delaware corporations, this Court
has decided not to recognize a state common law cause of action against the directors
of Delaware corporations for "fraud on the market."” *fn37 Here, it is to be noted, the
claim appears to be made by those who did not sell and, therefore, would not
implicate federal securities laws which relate to the purchase or sale of securities.

The historic roles played by state and federal law in regulating corporate disclosures
have been not only compatible but complementary. *fn38 That symbiotic relationship
has been perpetuated by the recently enacted federal Securities Litigation Uniform
Standards Act of 1998. *fn39 Although that statute by its terms does not apply to this
case, the new statute will require securities class actions involving the purchase or
sale of nationally traded securities, based upon false or misleading statements, to be
brought exclusively in federal court under federal law. The 1998 Act, however,
contains two important exceptions: *fn40 the first provides that an "exclusively
derivative action brought by one or more shareholders on behalf of a corporation” is
not preempted; the second preserves the availability of state court class actions,
where state law already provides that corporate directors have fiduciary disclosure
obligations to shareholders. *fn41 These exceptions have become known as the
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"Delaware carve-outs." *fn42
State Common Law Shareholder Remedy In Non-action Context

Delaware law also protects shareholders who receive false communications from
directors even in the absence of a request for shareholder action. When the directors
are not seeking shareholder action, but are deliberately misinforming shareholders
about the business of the corporation, either directly or by a public statement, there
is a violation of fiduciary duty. That violation may result in a derivative claim on
behalf of the corporation or a cause of action for damages. *fn43 There may also be a
basis for equitable relief to remedy the violation.

Complaint Properly Dismissed No Shareholder Action Requested

Here the complaint alleges (if true) an egregious violation of fiduciary duty by the
directors in knowingly disseminating materially false information. Then it alleges that
the corporation lost about $2 billion in value as a result. Then it merely claims that
the action is brought on behalf of the named plaintiffs and the putative class. It is a
non sequitur rather than a syllogism.

The allegation in paragraph 3 that the false disclosures resulted in the corporation
losing virtually all its equity seems obliquely to claim an injury to the corporation. The
plaintiffs, however, never expressly assert a derivative claim on behalf of the
corporation or allege compliance with Court of Chancery Rule 23.1, which requires
pre-suit demand or cognizable and particularized allegations that demand is excused.
*fn44 If the plaintiffs intend to assert a derivative claim, *fn45 they should be
permitted to replead to assert such a claim and any damage or equitable remedy
sought on behalf of the corporation. *fn46 Likewise, the plaintiffs should have the
opportunity to replead to assert any individual cause of action and articulate a
remedy that is appropriate on behalf of the named plaintiffs individually, or a properly
recognizable class consistent with Court of Chancery Rule 23, and our decision in
Gaffin. *fn47

The Court of Chancery properly dismissed the complaint before it against the
individual director defendants, in the absence of well-pleaded allegations stating a
derivative, class or individual cause of action and properly assertable remedy. Without
a well-pleaded allegation in the complaint for a breach of fiduciary duty, there can be
no claim for aiding and abetting such a breach. *fn48 Accordingly, the plaintiffs'
aiding and abetting claim against KPMG was also properly dismissed.

Nevertheless, we disagree with the Court of Chancery's holding that such a claim
cannot be articulated on these facts. The plaintiffs should have been permitted to
amend their complaint, if possible, to state a properly cognizable cause of action
against the individual defendants and KPMG. Consequently, the Court of Chancery
should have dismissed the complaint without prejudice. Conclusion

The judgment of the Court of Chancery to dismiss the complaint is affirmed. The
judgment to dismiss the complaint with prejudice is reversed. This matter is
remanded for further proceedings in accordance with this opinion.
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